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defendants did not use such interest as
pretexts to justify the franchising process.

Finally the jury said that defendants’
franchising process does not result in “bet-
ter” cable television service (in terms of the
system’s technology, capabilities and chan-
nel capacity) than would be achieved with-
out the franchising process. The jury was
unable to agree on whether defendants
used “better cable television service” as a
pretext to justify their franchising process.

The jury was also unable to agree on
whether the predominant purpose of de-
fendants’ franchising process was to sup-
press speech. They disagreed on whether
the predominant purpose was to limit the
ability of cable operators to express their
views and exercise their editorial judgment.
The jury was also divided on whether de-
fendants denied plaintiff permission to con-
struct and operate a cable televigion system
because defendants oppose plaintiff's
views. Also unanswered are the special
verdicts on whether the franchising process
applies evenhandedly, regardiess of view-
point, and whether defendants’ purpose
was to advance the expression of one view-
point and discourage the expression of an-
other.

769 F.2d 195, 198 (4th Cir.1986) (court has
duty to harmonize answers if fairly possi-
ble). Finally, a special verdict must, of
course, be construed in light of surround-
ing circumstances. R.H. Baker, 331 F.2d
at 509.

III. FINDINGS AND CONCLUSIONS
BY THE COURT

A. Mootness as a Resuit of Change in
Cable Policy

The threshold question the court must
address concerns an issue which arose af-
ter the jury returned its special verdicts.
Defendants enacted ordinances which
opened up the cable market to competition.
These ordinances impose certain require-
ments * on would-be cable operators but
otherwise sbandon the single franchise pol-
icy. Defendants observe that plaintiff is
only challenging defendants’ determination
that there should be a single provider of
cable television services in Sacramento.
Because this is no longer defendants’ poli-
cy, defendants argue that plaintiff's re-
quest for injunctive and declaratory relief
is moot.

[2,8] A case, or a question in a case, is

considered moot if it has lost its character

ed, the court then spplies the law to the
facts and enters judgment as provided in
Federal Rule of Civil Procedure 88. Quak-
er City, 747 F.2d at 1488. Entry of judg-
ment upon a jury’s special verdict is subject
not only to precedential guidelines but to
constitutional constraints as well. Grifin
v. Matherne, 471 F.24 911, 915 (5h Cir.),
reh’y denied, 474 F.2d 147 (1973). The
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(9th Cir.1986). The basic question is
whether there is a sufficient prospect that
the decision will have an impact on the
parties, Wlliems v. IN.S., 796 F.2d T88
741 (0th Cir.1966) (quoting 18A C. Wright,
A. Miller and E. Cooper, Federal Practice
andl’roadun!sm:tm(zd-d.lm)).
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issues in a case, no justiciable controversy
is presented. /d. (citing Flast v. Cohen,
892 US. 88, 95, 88 S.Ct. 1942, 1950, 20
L.Ed.2d 947 (1968)).

In Armster v. United States District
Court, 806 F.2d 1347 (9th Cir.1988), the
Ninth Circuit indicated that the ultimate
question is the likelihood of recurrence of
the challenged activity. /d. at 1358, When
there is a reasonable possibility that the
unlawful conduct will recur, the mere ces-
sation of that conduct will not render the
challenged conduct immune from judicial
scrutiny. /d. at 1358-53. There is 2 “pow-
erful presumption favoring adjudication”
under such circumstances. [d at 1359
(quoting Fallon, Of Justiciability, Reme-

defendants from issuing any licenses under
the new ordinances.

{4) This court cannot, at this
stage, express any views on the merity of
these attacks on the new ordinances. Ty,
attacks nonetheless create the possibility
that any licenses issued under the opg;
nances will ultimately be invalidated. ¢
this occurs, plaintiff in the instant case wi))
not receive the relief it sought in initiating
this lawsuit: the right to enter the Sacry.
mento cable television market.

In short, this court can only resolve gne
lawsuit at a time. The law on cable tele-
vision franchising/licensing is t0o uncertain
for this court to even begin to predict the
outcome of this second suit. Consequently,
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may not be imposed on one engaging in the
cable television business.

1. Plaintiff’s Speech is Protected by the
First Amendment

(5] As a threshold matter, the court
notes that both the Supreme Court and
Ninth Circuit have determined that cable
television system operators are entitled to

.some degree of first amendment protec-
tion. Preferred, 764 F.2d at 1403 (it is
clear “some” first amendment protection
exists), aff’"d on marrower grounds, 106
S.Ct. at 2037 (proposed activitiez ‘‘seem to
implicate” first amendment interests); see
also Pacific West, 798 F.2d at 355 (“Pacific
West's proposed cable broadcasting activi-
ties undoubtedly implicate first amendment
interests ...”).

The jury found in this case that plaintiff
has the technical and financial capabilities
to construct and operate a cable television
system, and hence is a first amendment
speaker. As such, plaintiff's exclusion
from the cable television market creates a
first amendment issue.

2. Standard to be Applied

Of course, to say that defendants’ fran-
chising process presents a first amendment
issue is not to say that it constitutes a first
amendment violation. See Vincent 466
U.S. at 808-05, 104 S.Ct. at 2127-28 (quot-
ing Metromedia, Inc. v. San Diego, 458
U.S. 490, 561, 101 S.Ct. 2882, 2920, 69
L.Ed.2d 800 (1981) (Burger, CJ., dissent
ing)). The mere fact that a regulation im-
poses a limitation on comstitutionally pro-
tected speech does not mean the regulation
is invalid; the question is whether the reg-

447 U.S. 530, 53865, 100 S.Ct. 2826, 2332, 68
LEd.2d 319 (1980).

[6,7] Defendants argue that this deter-
mination cannot be made at this point be-

for such a finding in its post-trial brief and asks

cause the jury was unable to agree on any
of the special verdicts dealing with “con-
tent-neutrality” of defendants’ policy.
Regulations adopted with a purpose to sup-
press first amendment rights are presump-
tively invalid; however, this presumption
only applies if suppression of speech is a
predominant purpose in enacting the regu-
lation. Walnut Properties, Inc. v. City of
Whittier, 808 F.2d 1381, 1384-35 (9th Cir.
1986) (citing City of Renton v. Playtime
Theatres, 475 U.S. 41, 4549, 106 S.Ct. 925,
928-29, 89 L.Ed.2d 29, reA’p denied, 475
U.S. 1132, 106 S.Ct. 1663, 90 L.Ed.2d 205
(1986)). “Content-based” suppression of
speech is impermissible because govern-
ment may not grant the use of a forum to
people whose views it finds acceptable, but
deny use to those wishing to express less
favored or more controversial views. Ren-
ton, 108 S.Ct. at 929 (quoting Police Dept.
of Chicago v. Mosley, 408 U.S. 92, 95-96,
92 S.Ct. 2286, 2290, 38 L.Ed.2d 212 (1972)).

Defendants contend that the jury’s ina-
bility to agree on defendants’ purposes in
using their franchising process means that
the only appropriate course of action at this
point is to schedule further trial limited to
the issue of contentneutrality, citing Jacur-
ci v. Lummus Co., 887 U.S. 86, 87, 87 S.Ct.
1428, 1424, 18 L.Ed.2d 581 (1967) (per cu-
riam), and 5A Moore's Federal Practice
149.08{4) at 49-29. These authorities
stand for the proposition that a jury’s fail-
ure to determine an issue actually sub-
mitted to it requires a new trial on the
issue, because the right to a jury trial
thereon has not been waived.

(8] The court agrees that it would be
improper for the court to make an affirma-
tive finding’ on whether defendants’ policy
does indeed discriminate against speech
and speakers based on viewpoint.® How-
ever, a new trial is only necessary if the
jury’s determination on that issue would
make a difference to the court’s judgment.
See Unson Pacific Raslroad Co. v. Bridal
Veil Lumber Co., 219 F.2d 8285, 881-32 (9th

540, 100 S.Ct. at 2334 (regulation must be a
precissly drawn means of serving a compelling
governmental interest).
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Cir.1955) (jury’s disagreement on ‘‘vital
question” left “a gaping hole” in special
verdict requiring a new trial), cert. denied,
350 U.S. 981, 76 S.Ct. 466, 100 L.Ed. 849
(1956). Even if the jury found in defend-
ants’ favor during the new trial, the court
would find that defendants’ policy does not
survive the lesser scrutiny appiied to view-
point-neutral regulations. Because of this,
no new trial is necessary.

Accordingly, the court will assume, for
the purposes of analysis, that defendants’
policy is viewpoint-neutral.' The appropri-
ate framework for reviewing a viewpoint-
neutral regulation is set forth in O'Brien,
391 U.S. at 377, 88 S.Ct. at 1679. Under
O'Brien,

{a] government regulation is sufficiently

justified if it is within the constitutional

power of government; if it furthers an
important or substantial governmental
interest; if the governmental interest is
unrelated to the suppression of free ex-
pression; and if the incidental restriction
on alleged first amendment freedoms is
no greater than is essential to the fur-
therance of that interest.

891 U.S. at 377, 88 S.Ct. at 1679; see also

Preferred, 764 F.2d at 1405-06; 108 S.Ct.

at 2087-38 (also referring to O'Brien test).

A regulation is “no greater than essen-
tial” under O'Brien if it promotes a sub-
stantial government interest which would
be achieved less effectively absent the reg-
ulation. United States v. Albertini, 472
U.S. 875, 689, 105 S.Ct. 2897, 2907, 86 L.Ed.
2d 536 (1985). Regulations are not invalid
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exist. See Pacific Gas and Elsctric
Public Utilities Commission of Califoy.
nia, 4756 US. 1, 19, 108 S.Ct. 908, 913, g9
L.Ed.2d 1 (discussing the definition of 5
“narrowly tailored” means), reA’y denieq,
475 U.S. 1138, 106 S.Ct. 1667, 90 L.Ed 24
208 (1986); see also Clark v. Community
Jor Creative Non~Violence, 468 U.S. 288
298 n. 8, 104 S.Ct. 3085, 3071-72 n. 8, g2
L.Ed.2d 221 (1984) (O'Brien requires an
“sdequate nexus between regulation and
interest sought to be served”); Preferved
754 F.2d at 1406 (requiring a “more sharp-
ly focused response”).

(9,10] The court notes in passing that
defendants’ policy cannot be justified as 3
content-neutral “time, place and manner”
regulation. Time, place and manner re
strictions are acceptable 50 long as they
are designed to serve a substantial govern.
ment interest and do not unreasonably limit
alternative avenues of communication.
City of Renton, 108 S.Ct. at 928 (citing
Clark, 468 U.S. at 208, 104 S.Ct. at 3069,
Vincent, 468 U.S. at 807, 104 S.Ct. at 2130,
and Heffron v. International Socisty for
Krishna Consciousness, Inc., 462 U.S. 640,
647, 101 S.Ct. 2659, 2564, 60 L.Ed.2d 298
(1981)). In this case, the jury found that
defendants had not left open ampls alterna-
tive channels of communieation for plain-
tiff, and persons like plaintif!, who wish to
express their views. See also Preferred,
754 F.24 at 1410 (public aceess channels not
an adequate substitute for right to operate
a cable system). Defendants’ single fran-
chise policy resuits in plaintiff’s cable tale-
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3. Analysis

a. Constitutional Power of Government
to Regulate Cable Television

{11] The authority of local government
to authorize the construction and operation
of cable systems within its jurisdiction is
recognized under both state and federal
law. Section 53066 of the California
Government Code provides, in pertinent
part:

Any city or county or city and county
in the State of Californis may, pursuant
to such provisions as may be prascribed
by its governing body, authorize by fran-
chise or license the construction of a
community antenna television system.
In connection therewith, the governing
body may prescribe such rules and regu-
lations as it deems advisable to protect
the individual subscribers to the services
of such community antenna television
system. The award of the franchise or
license may be made on the basis of
quality of service, rates to the subscrib-
er, income to the city, county or city and
county, experience and financial respon-
sibility of the applicant plus any other
consideration that will safeguard the lo-
cal public interest, rather than a cash
auction bid.... Any esble television
franchise or license awarded by a city or
county or city and county pursuant to
this section may authorizse the grantee
thereof to place wires, conduits and ap-
purtenances for the community antenna
television system along or across such
public streets, highways, alleys, public
properties, or public easements of said
city or county or city and county. Public
easements, as used in this section, shall
include but shall not be limited to any
easement created by dedication to the
city or county or city and county for
public utility purposes or any other pur-
pose whatsoever.

The court disagrees with plaintiff’s conten-
tion that section 767.5 of the California

Cir.1981), cort. diswissed, 456 US. 1001, 102
S.C1. 2287, 73 L.Ed.2d 1296 (1962); Owsege Sar-
allite Products Co. v. City of indianapolis, 694
F2d 119, 127-28 (th Cir.1962); Berkshirs Ca-
Nevision of Rhods Isiand v. Burke, 5T1 FSupp.

Public Utilities Code supersedes this provi-
sion in the Government Code and somehow
“preempts” local regulation of cable tele-
vision. Section 767.5(b) provides:

The Legislature finds and declares that
public utilities have dedicated a portion
of such support structures to cable tele-
vision corporations for pole attachments
in that public utilities have made avail-
able, through a course of conduct cover
ing many years, surplus space and ex-
cess capacity on and in their support
structures for use by cable television cor-
porations for pole attachments, and that
the provision by such public utilities of
surplus space and excess capacity for
such pole attachments is a public utility
service delivered by public utilities to ca-
ble television corporations.

The Legislature further finds and de-
clares that it is in the interest of the
people of California for public utilities to
continue to make available such surplus
space and excess capacity for use by
cable television corporations.

The court interprets this section as impos-
ing upon public utilities s mandatory duty
to make “surplus space” on utility poles
and in utility easements available for use
by cable television operstors. The section
in no way addresses or diminishes the au-
thority of local governments to regulate
access to that space.

The Cable Communications Policy Act of
1984, 47 US.C. § 521 et s0g., and the legis-
lative history accompenying it, also recog-
nizes the authority of local governments to
suthorize construction of cable systems
over public rights of way and utility ease-
ments. See 47 US.C. § 54¢1(s) (a franchis-
ing authority may award one or more fran-
chises; franchises authorize construction
of cable systems over public rights of way
and utility easements). Although the 1984
Act was not in effect at the time defend-
ants ensacted the cable television ordinance,
the franchising provisions of the Act were
declarative of existing law and practice.

976, 984 (D.R.1.1903), vwacated as moos, 773 F.2d

382 (1st Cir.196S). The court notss, however,
that the jury rejected all of the justifications for
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by cable operators to deny cable service
to ‘unprofitable' parts of a community.”
Brief for ACLU at 25. We hold that this
one sentence from the committee report
cannot reasonably be read to so drastical-
"ly limit the agency’s interpretation of the
scope of its discretion in accomplishing
the legisiative goal. See, eg, FCC v
WNCN Listeners Guild, 450 US. 582,
598 [101 S.Ct. 1266, 1276, 67 L.Ed.2d 521]
(1981) (“The legislative history of the Act
... provides insufficient basis for invali-
dating the agency’s construction of the
Act.”); ¢f. supra ILA.1 at 36-39. Rath-
er, we read the sentence to require exact-
ly what it says: “wiring of all areas of
the franchise” to prevent redlining.
However, if no redlining is in evidence, it
is likewise clear that wiring within the
franchise area can be limited. This is
precisely the statement made in the in-
terpretative ruling. It wholly conforms
to the statute and the explication in the
House report. We therefore uphold the
comment as fully consistent with clear
congressional intent.
ACLU v F.C.C, F.2d 1554 (D.C.Cir.
1987).
1S. The court however, that such
a requirement may be as represent-
ing “forced spesch.” See Pacific Gas and Elsc-

tric, 106 S.Ct. at 909 (first amendment protec-
tions include right not to speak).

Of course, defendants are free to go
further than Congress requires, and again,
defendants adopted the policy challenged in
this suit prior to the effective date of the
1984 Cable Act. In fact, of all of the
interests identified by the jury, the court
believes that defendants’ interests in assur-
ing uniform service and preventing redlin-
ing is the most substantial, inasmuch as it
promotes the “widest possible dissemina-
tion of information.” See Associated
Prese, 326 US. at 20, 65 S.Ct. at 1425.'¢
Yet as important as the government's in-
terest is in equal and uniform service, it is
not sufficiently substantial to justify a
government-created, artificial monopoly
over a particular medium of communica-
tion, particularly when it is not clear that
such a monopoly is essential to achieving
such uniform service.

e. Government's Interest in Public Ac-
cess Channels, Ete.

provisions are permissive only.
§ 5811 Of all the interests identified by

(c) Eaforcement authority
A franchising suthority may enforce any
requirement in any franchise regarding the
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the jury, public access is the most contro-
versial.

For example, public access requirements
may have their own constitutional infirmi-
ties. The Supreme Court has explicitly re-
fused to rule on the first amendment per-
missibility of public access requirements,
except to note that the claims of unconsti-
tutionality are not frivolous. See Midwest

" Video Corp. v. F.C.C., 440 U.S. 689, 709 n.

19, 99 S.Ct. 1435, 1446 n. 19, 59 L.Ed.2d 692
(1979). Congress was careful to note this
when it included a public, educational and
governmental (PEG) access provision in the
1984 Cable Act:

H.R. 4108 includes several provisions,
specifically those related to PEG and
commercial access, which may require
that certain channels or portions of chan-
nels on a cable system be available for
programming and controlled by a person
other than the cable operator. The com-
mittee is aware that access provisions
have been challenged in the court as
inconsistent with the First Amendment
rights of the cable operator. The Com-
mittee believes, nonetheless that the ac-
cess provisions contained in this legisla-
tion are consistent with and further the
goals of the First Amendment. The pro-
vision [sic] establish a form of content-
neutral structural regulation which will
foster the availability of a “diversity of
viewpoints” to the listening audience. In
the past, courts have held a similar regu-
lation to be consistent with the First
Amendment.

H.R.Rep. No. 98-984, 98th Cong.2d Sess. at
81, reprinted in 1984 U.S.Code Cong. &
Admin News 4655, 4668. Two district
courts have held that access requirements
are constitutional. Krie Telscommunica-
tions, Inc. v. City of Erie, 859 F.Supp. 580,
598-601 (W.D.Pa.1987); Berkshire Cablevi-
sion, 571 F.Supp. at 987; but see Midwest

57 (8th Cir.1978), aff'd on other grounds,
440 U.S. 689, 99 S.Ct. 1485, 59 L.Ed.2d 682
(1979). In each of the cases in which the
access requirement was found constitution-
al, the court nonetheless acknowledged
that access infringed upon the rights of the

672 FEDERAL SUPPLEMENT

franchisee. Erie, 659 F.2d at 599; Berk.
shire, 571 F.Supp. at 987.

Moreover, some of the jury’s verdicts in
this case indicate that defendants’ interests
were not “unrelated to the suppression of
expression,” as required under the O'Brien
test. The jury found that defendants were
motivated to secure public access channels
and in kind services by a desire to obtain
political support and favor political support-
ers. The jury also found that defendants
used cable television’s allegedly naturally
monopolistic nature as a pretext to obtain
cash payments, in kind services and in-
cressed campaign contributions. This sug-
gests that defendants sought to enhance
the speech of some while burdening the
expression of others—a result which is con-
trary to the first amendment values. See
Pacific Gas and Elsctric, 108 S.Ct. at 914
(citing First National Bank of Boston v,
Bellotti, 485 US. 765, T85-86, 98 S.Ct.
1407, 1420-21, 56 L.Ed.2d 707, reky ds-
nied, 488 US. 907, 98 S.Ct. 8128, 57
L.Ed.2d 1150 (1978), and Buckley v. Valeo,
424 US. 1, 48-49, 98 S.Ct. 612, 648-49, 48
L.Ed.2d 659 (1976)).

While these motivations do not rise to
the level of a “predominant purpose” to
suppress speech, sse Wainut Propertiss,
808 F.2d at 1884-85, they nonetheless af-
foct the analysis of whether the defend-
ants’ interest in providing public sccess is
sufficiently substantial to justify the im-

ments are constitutionsl, the court is again
not persuaded that a single franchise policy
is the only effective way to secure such
accsss. The court recognises that the pros-
peect of a monopoly is more likely to mot-
vate a cable television system operator t0
accept public access requirements. Se
Century Federal, 648 F.Supp. at 1476 (of-
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fer of exclusive franchise can be used as a
“plum” to bargain for certain concessions,
e.g., access channels, which may not be
obtainable under a competitive system).
However, there was no showing that such
channels would be uneconomic in a compet-
itive system, particularly if access require-
ments are uniformly imposed on all cable
television system operators.!”

4. Conclusion

To summarize, defendants bear the bur-
den of proving that the elements of the
O'Brien test are satisfied. 754 F.2d at
1406, n. 9. The jury’s determination that
cable television is not a natural monopoly

mesns that the impact of 2 government-cre-
Y ' 1 2t mina o .

bl

ing defendants from interfering with the
rights established in favor of plaintiff un-
der the requested declaratory relief judg-
ment; (3) special and general damages oc-
casioned by defendants’ alleged wrongful
acts; (4) attorneys’ fees and costs pursuant
to statute.

{141 Inasmuch as this case is not moot,
a declaratory judgment establishing that
defendants’ single franchising policy vio-
Iates plaintiff’s first amendment rights is
appropriate. With respect to its request
for injunctive relief, plaintiff indicated at
the post-trial hearing that it is seeking two
kinds of relief:
1. An order directing defendants to

“opaz—niw’’ ghe_ o
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pending (1) a final determination as to

its validity or invalidity by a court of

competent jurisdiction or (2) further
order of this court;

b. No performance, compliance or
adherence of plaintiff to any term or
condition of such chapters pursuant to
this injunction shall constitute a waiv-

. er, estoppel or bar of any type against
plaintiff in connection with its judicial
challenge, if any, to that term or condi-
tion;

c. If at the time of the issuance of
licenses pursuant to this injunction
plaintiff shall not have theretofore
complied with the requirements of any
particular provisions of the specified
chapters, then subsequent compliance
within a reasonable time period, and in
any event prior to the commencement
of construction, shall be deemed to sat-
isfy such provisions.

In the event that defendants, or either
of them, should amend and/or modify
the terms and/or conditions of the speci-
fled chapters, such amendments and/or
modifications shall not become effective
as against plaintiff unless and until this

injunction shall have been modified to
include such amended and/or medified
terms and/or conditions.

Nothing contained in this injunction
shall be construed to prevent enforce-
ment against plaintiff of the terms and
conditions of the specified code chapters
or of any code, ordinance or statute not
inconsistent with the contents hereof
without the further approval and/or re-
view of this court.

Nothing contained in this injunction or
in the specified chapters shall be con-
strued to prevent the application by
plaintiff and/or defendants to this court
for further review of the terms and con-
ditions hereof as appropriate.

8. That plaintiff be awarded nothing
by way of money damages against either
or both defendants;

4. That any applications for award of
statutory costs and/or attorneys’ fees
shall be served, filed and processed in
accordance with the provisions of Rules
292 and 298 of Local Rules for the East-
ern District of California.”
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APPENDIX A .

SPECIAL VERDICT No. _ !

(Not Given) o
S DENY PLAINTIFF'S REQUEST FOR
NSTRUCT AND OPERATE A CABLE
SACRAMENTO METROPOLITAN

TELEVISION SYSTEM I
AREA?

SPECIAL VERDICT NO. 2

WAS THE PREDOMINANT PURPOSE UNDERLYING DEFENDANTS' USE
OF THE RPP (REQUEST FOR PROPOSAL) PROCESS TO LIMIT THER
ABILITY OF CABLE OPERATORS TO EXPRRSS THEIR VIEWS AND
EXERCISE THEIR EDITORIAL JUDGMENT?

YES o NOT ANSWERED X _

DID DEFENDANTS DENY PLAINTIFF PERMISSION TO CONSTRUCT
AND OPERATE A CABLE TELEVISION SYSTEM BECAUSE DE-~

FENDANTS OPPOSE PLAINTIFF'S VIEWS?
YES NO NOT ANSWERED X _
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APPENDIX A—Continued
WAS THE PREDOMINANT PURPOSE UNDERLYING DEFENDANTS' USE

AND APPLICATION OF THE RFP PROCESS TO DISCOURAGE
EXPRESSION OF ONE VIEWPOINT AND ADVANCE EXPRESSION
OF ANOTHER?

YES NO NOT ANSWERED X _

DOES THE RFP PROCESS APPLY WDBDLY (I.E.
REGARDLESS OF VIEWPOINT) TO ALL ENTITIES DESIRING

TO PROVIDE CABLE TELEVISION SERVICE?
YES NO NOT ANSWERED _X _

SPECIAL VERDICT NO.
HAVE DEFENDANTS LEFT OPEN AMPLE ALTERMATIVE CHAWMELS
OF COMMUNICATION FOR PLAINTIFF, AND PERSONS LIKE

PLAINTIFF, WHO WISE TO EXPRESS THEIR VIEWS?

ES o X

4

SPECIAL VERDICT NO.

DID PLAIWTIFF HAVE THE FINANCIAL AND TECANICAL

CAPABILITIES TO CONSTRUCT AND OPERATE A CABLE
TELEVISION SYSTEM IN THE SACRAMENTO METROPOLITAN
ARRA?

| 5 DR
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APPENDIX A—Continued
SPECIAL VERDICT NO. '

a. DOES THF CONSTRUCTION AND OPERATION OF A CABLE
TELEVISION SYSTEM CAUSE SIGNIFICANT DISRUPTION IN

THE USE OF PUBLIC PROPERTY?

YES o X

b. IF YOUR ANSWER TO THE PRECEDING QUESTION IS "YES,"
DID DEFENDANTS' USE OF THE RFP PROCESS RESULT IN LESS
DISRUPTION THAN WOULD OCCUR WITHOUT THE RPP PROCESS?

YES NO

c. WAS "DISRUPTION AND INCONVENIENCE" A SHAM USED BY

— DEFENDANTS AS A PRETEXT FOR JUSTIPYING THEIR RFP
PROCESS?
YES N X

SPECIAL VERDICT NO. @

7201 1 Sous 0l

a. DOES TRE CONSTRUCTION AND OPERATION OF A CABLE -
TELEVISION SYSTEM CAUSE SIGII!'IM SAFETY HAZARDS
TO BDOTH THE PUBLIC AND WORKERS?

d 4
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APPENDIX A—Continued
c. WAS "INTERFERENCE WITH ABILITY TO USE PRIVATE

PROPERTY" A SHAM USED BY DEFENDANTS AS A PRETEXT

FOR JUSTIFYING THEIR RFP PROCESS?

YES NO

SPECIAL VERDICT No. 10

a. DOES THF CONSTRUCTION AND OPERATION OF A CABLE
TELEVISION SYSTEM CAUSE ANY OF THE FOLLOWING TO
A SIGNIFICANT DEGREE: NOISE, VISUAL CLUTTER,
ENVIRONMENTAL AND/OR AESTHETIC PROBLEMS?

YES NO

b. IF YOUR ANSWER TO THE PREVIOUS QUESTION IS °YES,"
DID DEFENDANTS' USE OF THE RFP PROCESS RESULT IN
PEWER OF THESE IMPACTS THAN WOULD OCCUR WITHOUT THE
USE OF THE RFP PROCESS?
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APPENDIX A—Continued
c. WAS "NOISE, VISUAL CLUTTER, AND/OR OTHER ENVIRONMENTAL

AND AESTHETIC IMPACTS" A SHAM USED BY DEFENDANTS AS

A PRETEXT FOR JUSTIFYING THEIR RFP PROCESS?

YES NO

SPECIAL VERDICT No. 1

(Not Given)

ES THF CONSTRUCTION AND OPERATION OF A CABLE

TORY BURDENS FOR GOVERNMENT? (BURDENS ARE
® IF THEY ARE GREATER THAN THOSE WHICH

b. IF YOUR ANSWER TO

DID DEFENDANTS' USE OF

c. WAS "ADMINISTRATIVE AND REGULATORY B
USED BY DEFPENDANTS AS A PRETEXT FOR JUSTINYING

8° A SHAM

THEIR RFP PROCESS?



SPECIAL VERDICT NO. 12

IS "HEAD-TO~HEAD" COMPETITION AMONG CABLE TELEVISION
SYSTEMS UNLIKELY TO OCCUR AND ENDURE IN TRE SACRAMENTO
MARKET? IN OTHER WORDS, IS CABLE TELEVISION A
"NATURAL MONOPOLY" IN THE SACRAMENTO MARKET?

YES No X

IF YOUR ANSWER TO THE PRECEDING QUESTION IS "YES,”
ARE THERE PEWER ADVERSE EFFECTS ASSOCIATED WITH
HAVING A SING“ PROVIDER OF CABLE TELEVISION AS A
RESULT OF THE RFP PROCESS THAN THERE WOULD BE IN
THE ABSENCE OF THE RFP PROCESS?

YES NO

WAS "NATURAL MONOPOLY" A SHAM USED BY DEFENDANTS AS
A PRETEXT FOR GRANTING A SINGLE CABLE TELEVISION

FRANCRISE?
ves _ X )
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APPENDIX A—Continued
WAS "NATURAL MONOPOLY" A SHAM USED BY DEFENDANTS TO

PROMOTE THE MAKING OF CASH PAYMENTS AND PROVISION OF
"IN KIND" SERVICES BY THE COMPANY ULTIMATELY SELECTED
TO PROVIDE CABLE TELEVISION SERVICE TO THE SACRAMENTO
MARKET?

yes X NO

WAS "NATURAL MONOPOLY" A SHAM USED BY DEFENDANTS TO
OBTAIN INCREASED CAMPAIGN CONTRIBUTIONS FOR LOCAL
ELECTED OFFICIALS?

ves X NO

SPECIAL VERDICT NO. 13

DOES THE PUBLIC AS A WNOLE BENEFIT FROM EQUAL AND
UNIFORM CABLE TELEVISION SERVICE THROUGROUT THE
SACRAMENTO COMMUNITY?
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APPENDIX A—Continued

T b DID THE RFP PROCESS ENCOURAGE EQUAL AND UNIFORM

CABLE TELEVISION SERVICE TO A GREATER DEGREE THAN
WOULD BE ACHIEVED IN THE ABSENCE OF THE RFP PROCESS?

c.- WAS "EQUAL AND UNIFORM CABLE TELEVISION SERVICE"
A SHAM USED BY DEFENDAMTS AS A PRETEXT FOR
JUSTIFYING THEIR RFP PROCESS?

YES wo X

— SPECIAL VERDICT No. 14

1. DOES THE PUBLIC AS A WNOLE OBTAIN SIGNIFICANT BEWEFITS
FROM ANY OF THE FOLLOWING: ACCESS CHAMNELS,
PRODUCTION FACILITIES, TECHWICAL ASSISTAMCE AND
GRANTS?
yes _X No
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APPENDIX A—Continued
b. DID THE RFP PROCESS ENCOURAGE THE PROVISION OF THESE

KINDS OF RESOURCES TO A GREATER EXTENT THAN WOULD Bp
PROVIDED IN THE ABSENCE OF THE RFP PROCESS?
yes X NO

€. IF YOUR ANSWER TO THE PRECEDING QUESTION IS "Yzs,®
WERE UEFENDANTS MOTIVATED TO PROVIDE SUCH BENEFITS
BY EITHER A DESIRE TO OBTAIN INCREASED POLITICAL
INFLUENCE FOR ELECTED OR APPOINTED LOCAL OFFICIALS
OR A DESIRE TO FAVOR LOCAL OFFICIALS’ POLITICAL
SUPPORTERS?
es _ X N

d. WAS THE PROVISION OF SUCKE BENEFITS A SHAM USED BY
DEFENDANTS AS A PRETEXT POR JUSTIFYING THEIR RFP
PROCESS?

YES nO
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APPENDIX A—Continued
SPECIAL VERDICT NO. 1S

a. DOES THE RFP PROCESS RESULT IN "BETTER" CABLE
TELEVISION SERVICE, IN TERMS OF THE SYSTEM'S
TECHNOLOGY, CAPABILITIES AND CHANNEL CAPACITY,
THAN WOULD BE ACHIEVED WITHOUT THE RFP PROCESS?

YES No X

b. WAS “SYSTEM TECHNNOLOGY, CAPABILITY AND CHNANNEL
CAPACITY" A SHAM USED BY DEFENDANTS AS A PRETEXT
POR JUSTIFYING THEIR RPFP PROCESS?

YES NO ___ NOT ANSWERED _ X _

SPECIAL VERDICT wo. 16

a. DORS TNE PUBLIC NAVE A SIGNIFICANT INTEREST IN THE
PINANCIAL QUALIPICATIONS OR BACKGROUND OF ANY COMPANY
CONSTRUCTING AND OPERATING A CABLE SYSTEM IN
SACRANENTO? (THE PUBLIC'S INTEREST IS SIGNIFICANT
IF, ANOWG OTHER THINGS, COMSUMERS WOULD RECEIVE
REDUCED LEVELS OF CABLE SERVICES AND TECENNOLOGY
IF GOVERNMENT DID NOT INQUIRE INTO THE FINANCIAL
CAPABILITIES OF CABLE OPERATORS.)

s _X No




